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INTEREST OF AMICI AND AUTHORITY TO FILE!

Decency Enforcement Center for Television, Amicus Curaie, is a Michigan
nonprofit corporation with the express purposetsrirticles of Incorporation, of
legally defending and enforcing public decenaydaespecially those for
television. While the core function of the Fede&aimmunications Commission is
to enforce 18 U.S.C. 1464, this Amicus files amibtisfs in federal cases in
which the established constitutionality of the lolcast indecency prohibition in
that statute is being challenged. The U.S. Supi@met decision in this case was
in accordance with relief requested by this Amiausich has also filed briefs in
this Circuit in another case, in the Third Circamd in a U.S. District Court.
Amicus advocates from the perspective of the Ana@ritV viewer, particularly
the approximately 30 million who lack any blockiteghnology, and who depend

entirely upon 18 U.S. C. 1464 as their ONLY pratatfrom broadcast indecency.

Because some intervenors and amicus supportiitgopet Fox argue for this
Court to overrule the U.S. Supreme Courtfibging what they call “the FCC’s
indecency regime” under 18 U.S.C. 1464 to be urtdtatisnal, it is necessary for
Decency Enforcement Center for Television (her¢aréDecent TV”), per its

corporate purpose, to file this brief.

! Written consent to this brief has been received from all parties.



America’s 300 plus million citizens cannot justase that all necessary
arguments to protect them, the sanctity of themés, their children, their
freedom of choice, and all quality of life from amited indecency will be made
by Respondents (despite Amici’s high level of cdafice in Respondents’
counsel, and partly due to briefing length limagas). U.S. citizens have an
absolute right to participate in the courts, to smak necessary legal and factual
replies to arguments for their own protection. Als@any of the arguments
supporting petitioner Fox mis-state law and apsesent facts, and such a
critical court decision simply CANNOT be based onperpetuate, false
information. Amicus is successor in interest toiflas B. North, who filed an
amicus brief in this case in 2007. Amicus has aitthto file this brief pursuant to

Rule 29 (a), Fed. R. App. P.



ARGUMENTS

l. PETITIONER’S AMICI ACLU, ET AL, LACK ANY STANDING FOR
THEIR REQUEST FOR RELIEF, FAR EXCEEDING THE RELIEF
REQUESTED BY PETITIONER ITSELF.

American Civil Liberties Union et al joined in amaus brief supporting
Petitioner Fox, and secondarily requested thisrGo “enjoin the FCC'’s entire
indecency and profanity regime.” Amici do not defifiegime”, nor do they cite
legal authority for injunctive relief. They may bbscurely arguing ALL broadcast
indecency and/or profanity restrictions, from 1&IC. 1464, an&CC v Pacifica,
438 US 726 (1978)p the FCC'’s regulations are unconstitutional. NEOM the
petitioners, intervenors or amicus haxeressly asked the Court to find the
statute unconstitutional. Fox has requested ral/efshe indecency finding of the
Federal Communications Commission (hereinafter “H@C€the two subject TV
programs, and secondarily asked the Court tothed=CC’s change of policy as
to live, unscripted, fleeting expletives by thpdrties to be unconstitutional — NO
MORE. Fox has not requested or argued that thetsthe found

unconstitutional, oFCC v Pacific, suprahe disturbed.

Amici have not even attempted to meet their Ibgatien of citing ANY legal

authority supporting standing to independenttyuest relief exceeding that



requested by Petitioner Fox itself. The very intloat Amici ACLU et al can
legally do is concur with Fox’ request, which imiied to the facts of this case.
This Court, therefore, is legally powerless to ewensider the secondary request
for relief by Amici ACLU et al, for an injunctiongainst the FCC’s “entire

indecency and profanity regime”, no matter hovg ilefined.

[I.  THIS COURT LACKS JURISDICTION AND POWER TO FIND
BROADCAST INDECENCY RESTRICTIONS IN 18 U.S.C. 146R
FCC REGULATIONS UNCONSTITUTIONAL, DUE TO SUPREME
COURT PRECEDENT.
A. This Court is bound by law and oath of its judgeapply the precedent
from the U.S. Supreme Court H'CC v Pacifica, suprawhich permanently
established that the indecency restriction in 18.0. 1464 is constitutional,

unless or until either the U.S. Constitution ar dtatute are amended in
accordance with constitutional procedures.

As this Court stated in its June, 2007 decisiothis case, “A fundamental and
longstanding principle of judicial restraint reaqgsrthat courts avoid reaching
constitutional questions in advance of the neges$itleciding them.” The

Supreme Court “recognizes that judging the cortgiitality of an Act of Congress

Is the gravest and most delicate duty that thisrdewalled on to perform RW
Austin Municipal Utility District No. 1 Holder, 128. Ct. 2512 (2009g;ting

Blodgett v Holden, 275 U.S. 142ox has also raised a “lack of scienter” argument,

so only if that is decided against Fox, can thisi€even reach any of the



constitutional arguments. In 2007, this Court perty declined to address any
constitutional arguments, but in dicta, the mayoexpressed skepticism that “the
Commission can provide a reasoned explanatioriddfleeting expletive” regime
that would pass constitutional muster.” This Cdlus correctly limited any
constitutional challenge in this case to its agtlan to the FCC’s changed policy
concerning “fleeting expletives”, by finding théet “FCC is free to regulate

indecency”, but perhaps not so robustly as inchse.

The First Amendment to the U.S. Constitution presgithat “Congress shall make
no law... impairing the right of free speech.” ThenGtitution only changes if
amended in accord with its own provisions, andag hot in this regard. No court,
not even the Supreme Court, can amend the ConstituNo factual development,
such as a technological advance, amends the GgiustitBy the same token, once
the Supreme Court has established that a statotasitutional and is not
“censorship”, such as it has with 18 U.S.C. 1464acifica, supraijt is
permanent, unless the Constitution or statute mended. Federal law is settled
that courts apply the law to the facts to resoigputes, not vice versa. U.S.

citizens and entities (including television broagteas) are required to conform



their behavior to the law, not expect that the Vvalchange whenever their

behavior deteriorates to violate the law.

This Court is bound by the law, and the oaths tdietne judges on the panel, to
applyPacifica, suprato the facts. There has been no legal authorisppport any
suggestion that this Court can deviate from atsapplication of that Supreme
Court precedent in any way. The brief of IntermgniPetitioner ABC Television
Affiliates Association at argument I. B. (beginnipd.2) contains an excellent and
legally correct analysis of constitutional frametéor this case. As stated
therein, “It is not this Court’s task to questianreexamine the continuing validity
of the indecency statute, 18 U.S.C. 1464, Radifica...” Another of petitioner’s
Intervenors, Center for Creative Voices, concedatsi2006 brief in this case, that
this Court cannot make any findings outside ofiatsapplication ofPacifica.

While stating that this Court does not have to fovie or demeaRacificd’,
Intervenors ABC, CBS and NBC et al ask this Comtghore that precedent,
which it cannot legally do. Also, this Court’s d&on is only precedent in the

Second Circuit, as a matter of law.

B. The “V-chip” and other TV technologies cannot pbisprovide any basis
to find 18 U.S.C. 1464, the “Radio Communicatioret”’Aunconstitutional,
or to over turfPacifica”, a broadcastadio case, when no blocking
technology exists for radio.



18 U.S.C. 1464 is part of the Radio Communicatidais first enrolled in 1927. At

that time, television was not yet in significaise. The Act has apparently been
interpreted to apply to broadcast TV, as one fofmadio communication. Any
arguments that FCC regulations and/or the statete@v somehow
unconstitutional as to indecency restriction areebleentirely on the advent of the
“V-chip” technology for broadcast TV. (This caseshething to do with cable or
satellite television, over which the FCC has noteonnjurisdiction). There is NO
“V-chip”, or any blocking technology in existenaa foroadcast radio, to which the
Act is primarily addressed (or for that matter, datellite radio). Therefore, the
advent of the “V-chip”, for broadcastievison only, cannot possibly provide a
basis to find theRadio Communications Act” unconstitutional. FurthBgcifica,
supra,was a radio, not TV, case. Therefore, the argurmentchanges in
television technology have done away with the fapisn whichPacificawas

predicated are preposterous, and merely wishfakihg.

None of the petitioners or their amicus have ewethis case or any other, even
attempted to explain how a TV “V-chip”, or TV ragys of programs, undermine a
court case or statute about radio, which has nckirlg technology. Nor have they

explained how any TV blocking technology would gitradio listeners from



indecency if the statutory restrictions (that gdplboth) were found to be
unconstitutional. That is because they cannot. dfbeg, this television case cannot
result in 18 U.S.C. 1464, tiRadio Communications Act, being found
unconstitutional, because the statutory, casedaw regulatory restrictions on
broadcast indecency apply equally to radio, andreenly protections that radio
listeners have. The Court must not be blindechyniarrow facts of the case, to
fail to see the broad and devastating implicatmireny finding as to

constitutionality of the statute itself.

C. While the Supreme Court declined to address caoitistital arguments in
this case, two Justices commentedPagifica,one favoring its “continued
wisdom” (despite dissenting on administrative lahngs) and the other
committing numerous major legal and factual errors

In this case, the Supreme Court reversed, on adtrative law grounds, and seven
justices declined to address or comment at aPacifica, suprapr general
constitutionality of broadcast indecency regulatibwo justices, Stevens and
Thomas, did comment on those arguments. Justiser@ewhile dissenting from
the majority’s administrative law ruling, did speavorably of the “continued
wisdom” of Pacifica, and expressed his disagreement with Justice Tsioma

guestions about that case.

Justice Thomas commented at length aB@adifica and perhaps because no



constitutional issues were before the Supreme Gouttherefore, were not fully
briefed or argued, his comments serve only to displmerous egregious errors
of law and fact, and a gross misunderstandingaaificaon his part. Those errors

are as follows:

1. Justice Thomas erroneously stated Beatificawas based on scarcity of
spectrum space. The current brief of Intervend€ACBS, NBC , et al
correctly, at p. 20 (in footnote 10) state:

“Pacificadid not rely on “spectrum scarcity” to justify
indecency regulation and the Commission has coefirm
that “it is the physical attributes of the broadaasdium,
not any purported diminished First Amendment rigiits

broadcasters based on spectrum scarcity or liogniiat
justify channeling of indecent material.™

The brief of Intervenor ABC Affiliates, at p. 13pipts out that scarcity
and limits of spectrum space are “laws of phydicat “have not
changed” due to any evolution of the media marleegl The facts and
laws of physics prove the continued factual vispiif bothPacifica,
supra,and Red Lion V FCC, 395 U.S. 367 (196@hile disproving the

comments of Justice Thomas.
2. Justice Thomas erroneously stated that cable @ imore intrusive

than broadcast TV, ignoring indisputable fact ttettle does not



“intrude”, because it only goes where invited bistription by
consenting adults. Broadcasting intrudes upon evexyeveryplace.

. Justice Thomas showed a misunderstanding of thwdpizeness”
analysis ofPacifica discussed below, and relied upon unilateral
statements of former commissioner Furchgott-Rodih were also
contrary to the above laws. Justice Thomas alsoréghthe legal
distinction between airwaves owned by the puble] Bcensed for use as
a privilege, and other means of private delivergthier media owned by
the provider, such as cable.

. Justice Thomas said that the meaning of the lannaiaturn on “modern
necessity” or facts (as we have argued above}hleathimself proposes
to upset legal precedent, due to not only facteaktbpments, but upon
his false perceptions of facts that defy realdytrue textual approach to
this issue would in fact restore literal meaning.8U.S.C. 1464 by
prohibiting all broadcast indecency “24/7” as asmg@able restriction of
speech in a public place, as sanctioned many topdise Supreme

Court.

10.



D. Contrary to the knowing misrepresentations of Fothits Court, the U.S.
Court of Appeals has found the FCC'’s definitiorfinflecent” and its
regulation of broadcast indecency to NOT be undnisinally vague.

Fox, on p. 42 of its brief, says that “no court baer reached a considered
judgment that the FCC'’s regulation of indecenayasvague.” To the contrary,
the U.S. Court of Appeals for the D.C. CircuitAntion for Childrens’ Television v
FCC, 852 F.2d. 1332 (1988)udge (now Supreme Court Justice on this case) Ruth
Ginsburg writing for the majority, upheld the FC@sfinition of “indecent”
against vagueness and overbreadth challenges llaaswgholding the FCC’s
regulation of indecency in general, as constitw@iorNot only is Fox wrong about
this argument, they knew in advance of making tigeirment in this case that it is
false. Fox Television made the same argumentaittls. District Court for the
District of Columbia, inJnited States v Fox Television, Case No. 1:08-&880
PLF, in 2008 and again in 2009. This Amicus filed ehin that case as well,
citing Action for Childrens’ Television, suprand served a copy on Fox twice.
Despite having actual knowledge that its argumgibntrary to law, Fox
continues its familiar pattern of persisting in@rgents that have been repeatedly

disproved, to mislead this Court.

Petitioners’ Amicus ACLU et al go so far as to argun p.27 of their brief that the

Supreme Court has found the FCC’s indecency stdriddre “overbroad and

11.



essentially vague”, when NO such thing has evepéiagd. In the ONLY
broadcast indecency cag®aifica) prior to this, the Supreme Court to the contrary

UPHELD the FCC's standard.

E. The facts underlyingacificaand its“ pervasiveness” analysis ALL remain
true today, unaffected by any technological develenpts.

The U.S. Supreme Court Racifica, suprafound broadcast media to be “uniquely
pervasive” and “accessible to children.” Foxlitervenors and Amici
continually, even after numerous arguments in¢hge and others, persist in
misconstruing and misapplying those Supreme Coudirfgs. This Court,

although in dicta, committed the same error idlitse, 2007, decision in this case,
as did Justice Thomas in his Supreme Court comguapinion. In fact, what is
most pervasive in this case is a complete lackndeustanding of the
“pervasiveness” analysis Bfacifica,and even the meaning of the word
“pervasive.” The “pervasiveness” and “uniquenesdiroadcasting found by the
Supreme Court were based on the facts that broaaigasy the NATURE OF
THAT MEDIUM TECHNOLOGICALLY, is the ONLY medium tat GOES
EVERYWHERE in the nation (whether subscribed tmal), but also does so on
the PUBLIC AIRWAVES. “Pervasiveness” and “uniquesiegspecially as used

by the Supreme Court, have NOTHING TO DO with athyeo media, whether

12.



cable/satellite TV, internet, etc. Broadcastinggout into every building and
every outdoor place. Further, within every buildingyoes into every room,

including childrens’ bedrooms.

The Supreme Court’s finding was based not justamessibility in the home, but
also in all public places. Broadcasting goes sdoools, day care centers, nursing
homes, restaurants, lodging places of all kinasest(including department and
electronic stores where TV’s and radios are orafidio see and hear), etc.
Petitioners fail to tell the Court how people argotogram a “V-chip” to protect
their children and themselves from indecency irséhplaces. It cannot even be
argued, nor does government or any court have Ablvep, to decide that any
individual has to be subjected to even a risk whg$ing or briefly encountering
indecency in any of those public places. In fiet, Supreme Court has established
the exact opposite as law, that citizens are NJestito absorbing a first blow of
indecency before turning away at home or, to dtlidesser degree, in any public
place. The “V-chip” and ratings are not any kingpahacea at all. The public
airwaves, by law, are a public place, NO differiain a public street, road,

sidewalk, park, etc. They must be treated the saayeby the courts.

This Court need not take this Amicus’ word. Th@®umne Court’s very

13.



“pervasiveness” analysis follows frofacifica

“First, the broadcast media have established auetypervasive presence
in the lives of all Americans. Patently offensimdecent material presented
over the airwaves confronts the citizen, not onlpublic, but also in the
privacy of the home, where the individual’s rightde left alone plainly
outweighs the First Amendment rights of the intrué®wan v Post Office
Dept., 397 U.S. 728, 990 S.Ct. 1484, 25 L.Ed. &d B&cause the
broadcast audience is constantly tuning in andpyidr warnings cannot
completely protect the listener or viewer from upested program content.
To say that one may avoid further offense by tugrmff the radio when he
hears indecent radio is like saying that the renfedgn assault is to run
away after the first blow. One may hang up onmaecent phone call, but
that option does not give the caller a constitwlommunity to avoid a harm
that has already taken place.”

The foregoing is the “law of this land” and is alo$ely binding upon this Court in
every respect. It is full of factual realities tlaae as true today just as in 1978, and
fully supports each and every point in this argumeompletely undermining all

of the contrary arguments that broadcasting isongér uniquely pervasive. The
express facts underlyirféacifica, that indecency over the airwaves confronts the
citizen not only in public, but in the privacy dfe home, and that viewers do not
have to absorb a first blow of indecency, are cetaty unaffected by any factual
technological developments, upon which petitiomese their entire constitutional
arguments. The Supreme Court established thatAmsindment rights of the

citizen to be left alone “trump” those of broadeast The Supreme Court also

14.



thereby rejected technology by which listeners @ayid speech as any substitute
for constitutional direct regulation, negating@ithe arguments about blocking

technology.

Unlike broadcasting, ALL other mediums require tation by subscription,
payment of money, and more than just pluggingTiVaor radio. Petitioners and
their amicus continually ignore these most basitsfaacting as if the airwaves
belong to them. But the airwaves are owned by#imn’s citizens, and use by
TV networks is a licensed privilege that carriesimial responsibilities, whether
they want them or not. The FCC’s Remand Order satygistates a reasoned and
thorough basis for treating broadcasting diffetean all other “speakers”, as do

all Supreme Court precedents.

Pacifica, supradid NOT say that broadcasting is unique “becaugedfnical
limitations” or refer to an “inability of parents tontrol the broadcast content
received in the home”, as fabricated by Interved®€, CBS and NBC et al in
their briefs. On p.27, they argue that “...the cohdse reassessed the
constitutional validity of broadcast content regtans as legal developments or
technology altered the status quo”, citing fouresagiowever, review of all four

cases shows that NONE of them were about any témiacontrary to the

15.



very arguments they are purported to support!

Some of the networks would like to make the laworgrthe difference between
broadcast and cable/satellite, so they could usecency to try to compete with
them. But broadcast TV, and cable/satellite TVa@mmpletely different industries.
Cable and satellite do not go into every home lhik@adcasting does. NBC owns
numerous cable TV networks, and those are theamrhgct platform for them to
compete with other cable networks, not using braatittg. There is no more right
to use broadcasting to compete with cable, thamtiseo use broadcasting to

compete with adult movie theaters or strip clubs.

And incredibly, Amici ACLU et al on p.26 of theirief show lack of even the
most elementary knowledge, by saying that “cableeitérs the home exactly as
broadcast TV does.” Do they really NOT KNOW thable TV enters the home
on a cable owned by the provider and expressiyeastied and paid for by the
resident, and broadcasting enters the home “pewigSion the public airwaves,
whether the resident wants them to or not? Thiseatmmpletely destroys and

eliminates any semblance of credibility of that eunsi brief.

F. As is this Court, the FCC was legally bound irRemand Order to act in
accordance with 18 U.S.C. 1464, as mandated byr€ssg

16.



Fox Television and its Intervenors complain alibetFCC'’s findings and rules.
But the FCC'’s findings are those required of itldoy, including case law
precedents. The FCC has to answer to Congres$armitizens it represents. The
FCC, in its findings, simply could not do what Fieters argue it should have
done, completely disregard the law, just becausaabfial developments. The
FCC cannot thumb its nose at Congress or the Sep@ourt, as Petitioners
contend. The First Amendment is expressly direttigdongress. The FCC has no

power to make independent constitutional deternanat

[ll.  PETITIONERS CONSTITUTIONAL ARGUMENTS ARE ESTOPPED
AND INVALIDATED BY THEIR OWN REPORTED PUBLIC
PROMISES DURING THE LEGISLATIVE PROCESS THEVER
USE THE “V-CHIP” AS A BASIS FOR ANY COURT CHALLENGE

Petitioner Fox, and Intervenors CBS, ABC and NBf@ough their
respective news bureaus, at the time of the ldgislarocess that led to the “V-
chip” and TV ratings, repeatedly and publicly rdpdrthat they had agreed with

Congress, in testimony and/or otherwise, to naweder any circumstances
whatsoever, use that legislation or the “V-chipttmexactly what some of them
are now doing in this case — argue that they shiaikiel the place of the indecency
laws or rules. The Parents Television Council wdrrihe public that the networks

would renege, despite their promises to never dofsty and all constitutional

17.



challenges and arguments are estopped by thasasaand promises. This Court
must hold Fox Television, as well as CBS, ABC arRlO\to those promises, by

rejecting all constitutional arguments in this case

V. THE “V-CHIP” AND RATINGS ARE LEGISLATIVE ISSUES, AND
NOT OF ANY SIGNIFICANCE FOR THE JUDICIAL BRANCH.

If this Court were to find a conflict between 183.C. 1464 and the “V-chip”
legislation, it is a matter for Congress to resdlvthe legislative branch. Unlike
the technologies i®able v FCC, 492 U.S. 115 (1989), United Statelaybi®y,

529 U.S. 816 (2000pr Reno v ACLU521 U.S. 844the “V-chip” technology is a
creature of law, mandated by Congress to be creagdmplemented. Therefore,
unlike the foregoing cases, we have at most aicbbitween two different
statutes by Congress. (There really is not emgrcanflict at all, given the point

later herein that one statute was enacted to camapltithe other).

The only appropriate legal recourse for the netwasko ask Congress to initiate
legislative procedures to resolve any perceivedliod, rather than request relief
from this Court on a legislative matter. Thersimply no judicial issue at all;
there is at most a minor conflict between theleamentation of two
Congressional acts that were intended to complirmedtsupplement one another.

The later “V-chip” legislation cannot be accuratelgwed as having created any
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constitutional issue. In fact, if one statutelw dther need to be repealed or
stricken, it is the “V-chip” legislation, given itgstory of abject failure and lack of

universal application, as will be discussed furthenrein.

V. 18 U.S.C. 1464 REMAINS THE LEAST RESTRICTIVE MEANZ-
PROTECTING CHILDREN AND UNCONSENTING ADULTS FROM
BROADCAST INDECENCY IN THEIR OWN HOMES AND ALL
PUBLIC PLACES.

A. There is no legal basis upon which to find thatittfuecency laws and
regulations are no longer the least restrictivermaea

For broadcasting, a “least restrictive means” agallgas already been established
and conducted, iRacifica, supraand other cases, by the federal courts. Some
petitioners suggest that should be changed taiat‘strutiny” analysis. There is
no legal authority cited for a proposition thatlsamalysis, once performed, is
anything less than permanent. There is no leghbaity that the development of
new facts, such as technology, requires a new casd and new legal analysis, or

that the Court of Appeals can change the appkckvel of scrutiny.

Parents, broadcasters and the government all megqual role in assisting one
another in protecting children from indecency. Tieéworks, however, are not
only trying to shirk any and all responsibilityhety also are fighting any

governmental role, trying to leave parents outeéhalone. But as the most diligent
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and responsible parents state, it is impossibl¢htem to singlehandedly protect
their children, without help from at least the gawreent. Numerous realities
bear this out — single parents, working parentglewgful parents, etc. Children
whose parents do not program a “V-chip” have ashight to be protected by
government as children of diligent parents. Hoa marent who allows their child
to go to a friend’s house supposed to program alih* in the friend’s house to
protect their own child? These real life situai@t support the absolute need for
direct regulation of broadcasting to continue.dats reminding that the legal

definition of “child” is EVERY person under 18 ysanf age.

Some parties cit®S v Playboy, 529 US 803 (20G6j an argument that a means
does not have to be 100% perfect to be the “|esstictive means.” That is a
misapplication of that case, which is vastly digtirshable from this case. In
Playboy,there were cable TV blocking mechanisms that altba@me video
and/or audio “signal bleed” of Playboy channel irdome homes that had not
subscribed to Playboy. First, that was a cablec@sg, so only persons who had
subscribed to cable had any chance of that protidmegin with; there was an
initial buffer that is not present with broadcast. TBut also, there is a huge
difference between a partial signal bleed thabrsectable with a free phone call

to the company, and a 68% error rate of the netst@dsignment of ratings upon
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which the “V-chip” entirely depends. It is the@ns of Fox and their Intervenors
that result in fully clear signals of unblocked @egncy that circumvent the “V-

chip”, and as to which no technician can be cahed

In Playboy,the blocking technology was only a basis for firga “less restrictive
means” that rendered the law unconstitutional esglyebecause THE
TECHNOLOGY WAS PROVIDED FREE OF CHARGE TO THE SUBRBIBER
WITHIN TWENTY FOUR HOURS AFTER A FREE TELEPHONE CALTO
THE PROVIDER. Applying the Supreme Courtayboy decision to this case,
the “V-chip” could only possibly be a “least testive means” if the networks
actually provided, free of charge, a “V-chip” withiwenty four hours after a free

phone call to the network from any citizen requestine.

The cases cited by petitioners consistently hadd tilevision viewers do not have
the legal burden of providing for themselves thst @ technology to AVOID
uninvited indecency. Also, the technologies in sasfdirst impression like
Playboy, supra; Sable, supra; Reno v ACLU, sugralAshcroft v ACLU, 542
U.S. 656 (2004are not within operational control of the providenjike the “V-
chip” controlled by the networks through ratingjlee proposed “V-chip only”

regime would not meet the interest of the peopiedable to protect themselves
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FROM the broadcasters and their indecency.

Regardless of effectiveness of various technologis#ERICA’S CITIZENS
CONSTITUTIONALLY HAVE STATUTORILY REQUIRED A MEANSOF
PROTECTION AGAINST BROADCAST INDECENCY THAT I&NIVERSAL
TO THEIR BROADCAST AIRWAVES, AND THE PROPOSED “V-CHIP
ONLY” REGIME IS NOT UNIVERSAL, BY ADMISSION OF FOXAND
SUPPORTERS. The broadcasters ignore the absolngtitttional right of

Americans to govern the privilege of using THEIRbjci airwaves.

B. Itis Congress’ intent that 18 U.S.C. 1464 resths on indecent
broadcasts be enforced.

In the legislative process for the “V-chip” and Tatings, Congress and the then-
President clearly and repeatedly stated that theHig” and ratings were intended
to SUPPLEMENT the indecency laws, not supplant th&ime Congress and
President who signed the legislation into law &igiol the “V-chip” and ratings
would be ADDITIONAL tools along WITH the indecentaws, to assist parents.
The Congressional record supports this. Just plegears ago, Congress, by

overwhelming margins and with overwhelming publipgort, passed legislation
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increasing about ten-fold the fines for violatidrbooadcast indecency laws. That
legislation has not been challenged in any wayis Tourt is required by law to

defer to this Congressional intent.

C. The “V-chip” is not available in many televisionstmomes.

In many homes, one or more televisions do not lla&éV-chip” that petitioners
rely on. Many televisions pre-date the “V-chipét work fine. It does not
matter if the percentage of TV's with a “V-chip”irscreasing. The Court must act
from the perspective of the individual familiesttda NOT have blocking
technology, no matter how small a percentage tleepime. Many Americans
deliberately do not have cable or satellite, far éxpress reason of keeping
indecency out of their home, away from their at@ld The “V-chip” legislation
does not apply at all to TV’s with smaller than3aidch screen. The statistics
guoted of the number of televisions sold sincdegeslation are meaningless, by
not saying how many of those televisions had dlsuoeeen, and therefore, no
“V-chip.” This Court should take judicial notitleat smaller televisions generally

end up in bedrooms, where there is less spacenaoxlly in childrens’ bedrooms.

Petitioner's Amicus Media Institute argued that 86PAmerican homes have

cable or satellite TV. But not all satellite syatehave blocking technology, and
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most satellite subscribers are either unable teivedroadcast networks over their
satellite systems, or choose not to, because td éegs. Those satellite customers
still receive their broadcast networks over a ragahtenna, but yet their numbers
are included in the 86%. The number of U.S. hothasdo not have ANY TV
blocking technology is over 15, 000,000, base#Gg findings in the record, and
over 30,000,000 Americans live in those homesiti®a¢rs treat these 30,000,000
individuals as insignificant, and to be sacrifidedtheir agenda; in reality, that is a
larger number than the population of most natiansg, each is a person that has an

absolute right to not be violated by indecency.

Of the homes that have cable or satellite TV, igustatistics establish that less
than half have ever subscribed to any “premium’hcleh In addition to the
42,000,000 Americans who have broadcast TV onlgtleer 90,000,000 only
subscribe to the most basic cable tier, which besn more restrained than the
broadcast networks as to indecency. Therefordhitgtepercentage of homes that
subscribe to cable or satellite cannot be consitierdéave invited indecency into

their homes with their subscription.

D. The “V-chip” is not effective, partly because ities entirely on the
networks’ rating of programs, which has a 68% ghbr error rate, for the
deliberate reason of avoiding loss of advertisagenue.
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The “V-chip”, which petitioners would have everyomy on, does not work,
period. It technologically depends entirely ongreoanming in the rating of shows
sought to be blocked. Those ratings are assigné¢laebnetworks themselves.
There are clear, objective criteria for each ofritengs and guidelines as to the
suitable minimum ages of viewers, but many televigirograms are exempt from
ratings, and there is no oversight of ratings. Him\petitioners and their
Intervenors and Amici propose that parents and eiswuse a “V-chip” to block
programs that are unrated? They cannot! The owlteption against indecency in
those unrated programs is direct legal regulatids to rated programs, petitioner
networks seek a regime that is 100% within themticm. In all homes and public
places, they seek to be the SOLE arbiter of whdt péople see and hear without
any escape, by permanently eliminating legal diregtlation, and controlling and
circumventing blocking technology through mis-rgtprograms, without
accountability or consequence. Petitioner’s Ireaors and Amici concede
leaving the prohibition against broadcast obsceanit8 U.S.C. 1464 in place (for
now), but then the entertainment industry has direacceeded in establishing
legal precedent that virtually nothing is legallyscene, not even most XXX rated
movies, such as “Deep Throat.” 18 U.S.C. 1464Raxcifica, supraare ALL that

stand in the way of a forced feeding of hardcomnapgraphy upon every

25.



American in their own home.

In contradictory fashion, the networks trumpet ‘Mechip” technology, which is
proven to be worthless and ineffective, while refgdo consistently implement,
for live broadcasts a technology that does wdré five second delay. All of
petitioners’ arguments are fraught with a “one waget” mentality that they do
not want anything to be implemented or effectiva tnight in any way block,
restrict or sanction any of their broadcasts. Tleghort, seek to force indecent

broadcasts on ALL persons, not just those who ahtoesm.

A .320 batting average is great for a baseballgrldyut is the pathetic accuracy
percentage of the networks in rating TV prograffile networks seek to be the
ultimate “foxes guarding the henhouse”, so thay the not have to answer to the

law when they slaughter all the hens.

Further, when the networks misrate the progrannsosil always it is in the
direction of rating them as suitable for childréattthe criteria says they are not
suitable for. Sometimes they are off by TWO ratexgls. Shows meeting TV-
MA criteria are not just rated TV-14, but sometinidsPG! The FCC hit the nall
on the head by finding in the Remand Order thah#tevorks probably do this

deliberately, in order to circumvent the operatidthe “V-chip.” There is
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financial incentive for misrating programs, becatigemore adult the rating, the
smaller the audience, and lower ad rates commandied.then the networks have
the gall to try to hold the FCC to a predictiomi&de of the effectiveness of the
“V-chip”, when the FCC could not know of the netksrown plans to circumvent
the “V-chip” by misrating shows. Many of the petrters’ arguments have the
pattern of using a problem they have created dsimed justification to relax or
eliminate the laws that are all that is keepingrttieom creating more problems,

and the cycle is perpetual if not stopped by thetso

The high error rates in rating of programs by teevorks has been published for
years, and the networks have tacitly admitted th®mmever disagreeing with
them. There is no evidence in the record upon lwtodase a finding that the “V-
chip”, the sole basis of the constitutional challes, is effective, as required by the
case law to constitute a “least restrictive meaeg&n if the law allowed the issue
as to broadcasting to be revisited. The FCC, eragireed remand in this case in
2006, had a 60 day comment period within whichri&vorks could have made a
record of a better accuracy rate in rating prograhiisexisted, and they did not
even attempt to do so. The “V-chip” is completeldyrthless, a failed experiment

gone awry, and is certainly not any basis for dishg a long established law.
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VI.  THE TWO SUBJECT TELEVISION PROGRAMS PERFECTLY
PROVE THE INEFFECTIVENESS OF THE V-CHIP IN
BLOCKING OF INDECENCY.

Fox, its Intevenors and Amici argue that V-chiphieology enables parents to
block any indecent TV program from their home.t,Ylee two television
programs in this case prove the V-chip’s ineffemtigss. While some of Fox’
Intervenors and Amici, such as ABC Affiliates, atlthie constitutionality of direct
regulation of broadcast indecency under 18 U.S4641a few others have
suggested that the FCC’s whole “indecency regimmeiniconstitutional, and would

replace it entirely with ONLY the V-chip.

The FCC, in the Remand Order, has done an excgdlerf pointing out that even
if a parent did everything that Fox and their Imggrors/Amici suggest, the V-chip
still could not possibly have worked to block ertloé the two subject broadcasts.
Both were rated by Fox as TV PG. Yet both prograomgained TV MA (for
adults only) language. All four major networks aidim their briefs that Fox mis-
rated these two shows by TWO ratings levels. Seryesingle parent who
programmed a V-chip to block out all such langulag®locking all TV MA rated

shows, still failed to block that language fromithemes.

The Court does not need to surmise about the nesmaroposed “V-chip only
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regime” to protect people from indecency, becausalieady have absolute
experiential proof, in this very case, of complatel utter ineffectiveness. The
facts of this case contradict and negate the efainteal basis of the networks’

constitutional arguments!!

In the two subject programs at issue, the netwpr&bably did not know the
expletives would be uttered live when they assighedl'V PG ratings. But rather
than exonerate the networks or support their argitsnéhose facts illustrate what
would happen in the new “regime” proposed by thevoeks and their supporters.
Given the facts in the case record that the netsvoris-rate their own TV
programs almost 70% of the time even when they INX®DW in advance what the
script is, any defense of “not knowing”, as supgorta V-chip only regime, is a

smokescreen.

The “V-chip” does not come even remotely close &eting the “effectiveness”
standard set forth bgable v FCC, suprato sustain the technology as any kind of
substitute for direct regulation. The networks’ eggeh to indecency, that
everyone just throw up their hands and say “Oh,wadl tried, because we put
some technology out there, even if it doesn’t wat&és not fly or pass any

muster. There must be evidence that technolotgffisctive” to be
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considered, and despite the 60 remand period te ma&cord, the record is

completely devoid of any such evidence as to thelp.”

VII.THE AMICUS BRIEFS OF FORMER COMMISSIONERS/
OFFICICALS, AND ACLU ET AL, FOR PETITIONER, LACK
CREDIBILIITY.

Some former FCC commissioners and officials hakeel fan amicus brief
supporting Fox Television, as did ACLU et al. Th#icials were on the FCC
when it was failing in its job, shirking its comr@entral function of enforcing 18
U.S.C. 1464, and bending over backwards to disalisomplaints of broadcast
television indecency. Those former officials s&ekind the current
Commissioners, who are finally starting to do thig, o their own former lack of

performance.

ACLU et al reveal their mindset by arguing thadrtéhjust are not enough hours
after 10 p.m. for all the indecency they want bizestied, and that indecency is
actually “valuable for many children.” These absasdertions evidence complete

lack of credibility and the unliveable “anythingag3 society they want.

The officials’ example of a Public Broadcastingetalst, on pp. 17-19 of their
brief, show they would have full, frontal male itydorced into the homes of, and

thereby upon, every child, woman and man in theddnStates, and also into all
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public places where a TV is on!!ll The former oféils advocate the commission
of sexual offenses upon all citizens. Just a feghsevents would do NO LESS
THAN completely destroy U.S. civilization if allowleand with it, ALL quality of

life in this nation.

VIIILAMERICANS COMPLETELY RELY ON 18 U.S.C. 1464 H®
PROTECTION FROM INDECENCY IN THEIR HOMES AND IN ALL
PUBLIC PLACES IN THEIR DAILY LIVES.

For over eighty years, all Americans, consciouslg aubconsciously, have
completely relied on 18 U.S.C. 1464 for protectagainst indecency. For most
Americans’ entire lives, this statute has beenuadational fact of daily life, as
they go about their affairs at home, in public aatplaces. It is well known that
there are just some things that cannot legallyal® & shown via broadcasting.
Because of that, people are free to have broadadistor TV on wherever they
are and whoever they are with, without fear, dudagtime hours. To strike down
the statute in favor of a technology that doesexadt for radio, or universally for
TV, or work even where it exists, would amountfie greatest travesty in U.S.
judicial history, pulling the rug out from evenytizen’s life, and literally making it
unsafe to exist anywhere. It would be a legal emidke of the highest magnitude.
Decency is the hallmark of civilization, as anydibde sociologist will attest. Our
laws and court rulings must always reflect thatethey is the universal rule, not

an exception. 31.



CONCLUSION

It is requested that this Court affirm the FCCtHa alternative, it is requested that
the Court narrow its ruling to the case facts wé liunscripted, fleeting broadcast
expletives by third parties, and again declinedrass any constitutional
argument. If the Court addresses constitutionalrments, it is bound biyacifica
and its factual findings. Review of that Supremei€decision refutes the
petitioners’ claims that it was based on any féita$ have since changed or been
affected by any subsequent developments or tecynolm® the contrary, ALL

facts underlyingPacifica, especially unique pervasiveness and accessibility
broadcasting, remain unchanged. At most, the Ghwtld remand the case to the

FCC, as it did in its 2007 decision.
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